ITEM 7

PROPOSED STATEMENT OF DECISION
PARTIAL APPROVED TEST CLAIM

Penal Code Section 13519.7
Statutes of 1993, Chapter 126

Sexual Harassment Training in the Law Enforcement Workplace

EXECUTIVE SUMMARY
Background

This test dlaim was heard on August 24, 2000.> The test claim statute addresses the
implementation of complaint guidelines and training on sexud harassment in the
workplace for loca law enforcement officers.

The Commission partialy approved thistest clam with avote of 6to 1. The
Commisson concluded the following:

Issue 1

The sexud harassment complaint guiddines, entitled “ Sexud Harassment in the
Workplace, Guiddines and Curriculum, 1994,” which were developed by POST in
response to Pena Code section 13519.7, subdivision (a), condtitute a reimbursable state
mandated program within the meaning of article X111 B, section 6 of the Cdifornia
Condtitution and Government Code section 17514,

Issue 2

Pena Code section 13519.7, subdivision (b), which requires that the course of basic
training include instruction on sexuad harassment, does not condtitute a reimbursable Sate
mandated program within the meaning of article X111 B, section 6 of the Cdifornia
Condtitution since it does not impose any mandated duties on the loca agency; ad

Issue 3

Pena Code section 13519.7, subdivision (c), which requires peace officersto receive a
one-time, two-hour course on sexua harassment by January 1, 1997, condtitutes a
reimbursable state mandated program within the meaning of article X111 B, section 6 of
the Cdifornia Congtitution and Government Code section 17514 when the sexud
harassment training occurs during the employee’ s regular working hours, or when the
sexud harassment training occurs outside the employee' s regular working hours and isan
obligation imposad by an MOU exigting on January 1, 1994 (the effective date of the

! See Exhibit A for hearing transcript.



gatute), which requires that the local agency provide or pay for continuing education
training, for the following increased “ costs mandated by the sate’:

Saaries, benefits, and incidenta expenses for each veteran officer to receive a
one-time, two-hour course on sexud harassment; and

Costs to present the one-time, two-hour course in the form of materids and
trainer time.

The sole issue before the Commisson is whether the Proposed Statement of Decision
accuratdly reflects the vote of the Commission.?

Staff Recommendation

Staff recommends that the Commission approve the Proposed Statement of Decision
(beginning on page 3), which accurately reflects the Commisson’s decison.

2 Title 2, California Code of Regulations, § 1181.1, subdivision (g).
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PROPOSED STATEMENT OF DECISION

On August 24, 2000 the Commission on State Mandates (Commission) heard this test
clam during aregularly scheduled hearing. Mr. Leonard Kaye appeared for the County
of LosAngdes. Captain Tom Laing and Lieutenant Randy Olson appeared as witnesses
for the Los Angdes County Sheriff’s Department. Mr. James W. Miller and

Ms. Amber D. Pearce appeared for the Department of Finance. Mr. Hal Snow appeared
for the Commission on Peace Officer Standards and Training (POST). Mr. Allan
Burdick appeared on behaf of the Cdifornia State Association of Counties (CSAC).

At the hearing, oral and documentary evidence was introduced, the test claim was
submitted, and the vote was taken.

The law gpplicable to the Commisson’s determination of a reimbursable state mandated
program is Government Code section 17500 et seg. article X111 B, section 6 of the
Cdifornia Congtitution, and related case law.

The Commission, by avote of 6 to 1, partidly gpproved thistest claim.
I
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Il
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BACKGROUND

The test clam statute, Pena Code section 13519.7, addresses the implementation of
complaint guidelines and training on sexud harassment in the workplace for locd law
enforcement officers. Thetest claim statute became effective on January 1, 1994, and
requires the Commission on Peace Officer Standards and Training (POST) to develop
complaint guideines by August 1, 1994 to be followed by locd law enforcement
agencies for peace officers who are victims of sexua harassment in the workplace. The
test clam statute also requires the course of basic training for law enforcement officersto
include ingtruction on sexua harassment in the workplace no later than January 1, 1995.
Peace officers that completed basic training before January 1, 1995 are required to
receive supplementary training on sexua harassment in the workplace by

January 1, 1997.

In the past, the Commission has decided three test claims addressing training for peace
officers and firefighters. In 1991, the Commission denied atest clam filed by the City of
Pasadena requiring new and veteran peace officers to complete a course regarding the
handling of domestic violence complaints as part of their basic training and continuing
education courses (Domestic Violence Training, CSM-4376). The Commission reached
the fallowing conclusons.

The test claim legidation does not require local agencies to implement a
domestic violence training program and to pay the cost of such training;

The test daim legidation does not increase the minimum rumber of basic
training hours, nor the minimum number of advanced officer training hours
and, thus, no additiona cogts are incurred by loca agencies, and

The test clam legidation does not require loca agencies to provide domestic
violencetraining.

In January 1998, the Commission denied atest claim filed by the County of Los Angeles
requiring veteran law enforcement officers below the rank of supervisor to complete an
updated course of ingtruction on domestic violence every two years (Domestic Violence
Training and Incident Reporting, CSM-96-362-01). Although the statute imposed an
express continuing education requirement upon individua officers and not loca agencies,
the last sentence of the test claim statute stated that “it is the intent of the Legidature not
to increase the annua training costs of loca government.” Thus, the Commission
recognized the Legidature' s awareness of the potentia impact of the training course upon
loca governments and found that the continuing education activity was imposed upon
loca agencies. The Commission denied the test claim, however, based on the finding
that loca agenciesincur no increased “ costs mandated by the state” in carrying out the
two-hour course for the following reasons

Immediately before and after the effective date of the test claim legidation,
POST’ s minimum required number of continuing education hours for the law
enforcement officersin question remained the same at 24 hours. After the
operative date of the test claim gtatute these officers must till complete at least 24
hours of professond training every two years,



The two hour domestic violence training update may be credited toward satisfying
the officer’s 24-hour minimum,

Thetwo hour training is not separate and apart nor “on top of” the 24-hour
minimum,

POST does not mandate creation and maintenance of a separate schedule and
tracking system for this two hour course,

POST prepared and provides loca agencies with the course materials and video
tape to satisfy the training in question, and

Of the 24-hour minimum, the two hour domestic violence training update is the
only course thet is legidatively mandated to be continuoudy completed every two
years by the officersin question. The officers may satisfy their remaining

22-hour requirement by choosing from the many el ective cour ses certified by
POST.

In December 1998, the Commission approved atest claim filed by the County of Los
Angees and remanded by the court, which required new and veteran firefightersto
complete atraining course on Sudden Infant Death Syndrome (Sudden Infant Death
Syndrome (SDS) for Firefighters, CSM-4412). The test clam statute further authorized
local agenciesto provide the ingtruction and training, and to assess afee to pay for the
costs of thetraining. Initsorder, the court found that there were no state training
programs available to provide SIDS training to new and veteran firefighters. Thus, the
court concluded that the SIDS training program was a new program imposed on the
county. The court remanded the case to the Commission to determine if the fee authority
provided by the statute could be reditically recovered from firefighters. In this respect,
the Commission recognized that loca agencies have the unilateral authority to impose
changes regarding terms of employment, such astraining fees, on employees. However,
based on the evidence presented at the hearing, the Commission found that the fee
authority could not be redidticaly exercised. The Commission aso recognized that,
unlike POST, an agency charged with overseeing peace officer training, there is no sate
agency charged with developing and overseeing firefighter training. Accordingly, the
Commission reached the following conclusons:

The SIDStraining program is a new program imposed on local agencies and does not
impose requirements on firefighters done.

When SIDS ingruction is provided by a private facility, loca agencies il incur
“costs mandated by the sate” in the form of salaries, benefits, and other incidental
expenses for the time that its employees spend in training (trainee time), regigtration
and materids.

When SIDS training is provided by the loca agency, the loca agency incurs* costs
mandated by the state” for the development of the training, trainee time, trainer time
and materids snce the fee authority provided in the statute cannot be redigticaly
exercised.



COMMISSION FINDINGS

In order for astatute or an executive order to impose a reimbursable state mandated
program under article X111 B, section 6 of the Cdifornia Condtitution and Government
Code section 17514, the gatutory language must first direct or obligate an activity or task
upon loca governmentd agencies. If the Satutory language does not direct or obligate
local agenciesto perform atask, then compliance with the test claim Statute or executive
order iswithin the discretion of the loca agency and arembursable state mandated
program does not exist.

In addition, the required activity or task must congtitute a new program or creste an
increased or higher level of service over the former required leve of service. The
Cdifornia Supreme Court has defined a“ new program” or “higher leve of serviceg’ asa
program that carries out the governmenta function of providing a service to the public, or
laws which, to implement a state policy, impose unique requirements on loca
governments and do not apply generdly to dl residents and entitiesin the State. To
determineif the “program” is new or imposes a higher leve of sarvice, a comparison
must be made between the test claim legidation and the legd requirements in effect
immediately before the enactment of the test claim legidation. Findly, the newly
required activity or increased leved of service must impose “costs mandated by the
sate’.?

This decison addresses the following issues:

Do the sexud harassment complaint guiddines developed by POST in response to
Pend Code section 13519.7, subdivision (), constitute a reimbursabl e state mandated
program for loca agencies?

Does the requirement that the course of badic training for law enforcement officers
include indruction on sexua harassment in the workplace no later than
January 1, 1995 condtitute a reimbursable state mandated program?

Does the requirement for peace officers that completed basic training before
January 1, 1995 to receive supplementary training on sexud harassment in the
workplace by January 1, 1997 condtitute a reimbursable state mandated program?

The Commission’s findings on these issues are presented below.

| ssue 1: Do the sexual harassment complaint guidelines developed by POST in
response to Penal Code section 13519.7, subdivision (a), constitute a
reimbur sable state mandated program for local agencies?

Penal Code section 13519.7, subdivision (a), states the following:

“On or before August 1, 1994, [POST] shdl develop complaint guidelines
to be followed by city police departments, county sheriffs departments,
digtricts, and gate universty departments, for peace officerswho are

3 Article X111 B, section 6 of the California Constitution; County of Los Angeles v. State of California
(1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Ca.App.3d
521, 537; City of Sacramento v. State of California (1990) 50 Cd.3d 51, 66; Lucia Mar Unified School
Dist. v. Honig (1988) 44 Cal.3d 830, 835; Gov. Code, § 17514.



victims of sexud harassment in the workplace. In developing the
complaint guiddines, [POST] shdl consult with appropriate groups and
individuas having an expertise in the area of sexud harassment.”

The Department of Finance contended that this provision does not condtitute a
reimbursable state mandated program because it is not unique to local government. The
Department contended that the test claim statute affects all peace officersin the State,
including those in the University of Cdiforniaand Cdifornia State University systems.
The Department cites the County of Los Angeles v. Sate of California and City of
Sacramento v. Sate of California casesin support of its position.*

The clamant disagreed. The cdlaimant argued that the test claim Statute is unique to
government and that the cases cited by the Department are not applicable here. The
clamant aso submitted with the test claim a document prepared by POST entitled
“Sexud Harassment in the Workplace, Guiddines and Curriculum, 1994” in support of
its position that Penal Code section 13519.7, subdivision (a), imposes reimbursable state
mandated activities on locd agencies.

The Commission found that POST’ s “ Sexua Harassment in the Workplace, Guidelines
and Curriculum, 1994” condtitutes an executive order under Government Code section
17516. That section defines an “executive order,” in rlevant part, as any order, plan,
requirement, rule, or regulation issued by any agency, department, board, or commission
of state government.

The Commission dso found that the Department’ s reliance on the County of Los Angeles
and City of Sacramento cases, to support its argument that sexual harassment complaint
guidelines for peace officersis not unique to government, is misplaced. Both cases
involved state-mandated increases in workers: compensation benefits, which affected
public and private employers dike. The Cdifornia Supreme Court found that the term
“program” as used in article X111 B, section 6, and the intent underlying section 6 “wasto
require rembursement to loca agencies for the cogtsinvolved in carrying out functions
peculiar to government, not for expensesincurred as an incidental impact of law that
apply generaly to &l state residents and entities” (Emphasis added.)® Since the increase
inworkers compensation benefits applied to al employees of private and public
businesses, the court found that no reimbursement was required.

Here, on the other hand, the sexud harassment complaint guiddines are to be followed

by city police departments, county sheriffs departments, didiricts, and State university
departments. They do not apply “generdly to al date resdents and entities’ in the Sete,
such as private businesses. In addition, the Court of Apped, Third Appellate Didtrict, has
recognized thet police protection is a peculiarly governmental function.® Accordingly,

the Commission found that the sexud harassment complaint guiddines developed by
POST in response to Pend Code section 13519.7, subdivision (a), are unique to

“ County of Los Angeles v. State of California, supra; 43 Cal.3d 46; City of Sacramento v. Sate of
California, supra, 50 Cal.3d 51.

® County of Los Angeles, supra, 43 Cal.3d at 56-57; City of Sacramento, supra, 50 Cal.3d at 67.
6 Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d 521, 537.



government and condtitute a“program” within the meaning of article X111 B, section 6 of
the Cdifornia Condtitution.

The Commission further found that the complaint guidelines prepared by POST in
response to Penal Code section 13519.7, subdivision (&), congtitute a“ new program” and
impose “costs mandated by the state” on loca law enforcement agencies. The document
ligts twelve guiddines, nine of which require loca agenciesto develop aformad written
complaint procedure containing specified procedures. The nine required guidelines Sate
the following:

“Each law enforcement agency . . . shall develop aforma written procedure for the
acceptance of complaints from peace officers who are the victims of sexuad
harassment in the work place.”

“Each law enforcement agency . . . shall provide awritten copy of their complaint
procedure to every peace officer employee.”

“Agency sexud harassment complaint procedures shall include the definitions and
examples of sexud harassment as contained in the Code of Federd Regulations (29
CFR 1604.11) and Cdifornia Government Code Section 12950.”

“Agency sexud harassment complaint procedures shall identify the specific steps
complainants should follow for initiating a complaint.”

“Agency sexud harassment complaint procedures shall address
supervisory/management responsibilities to intervene and/or initiate an investigation
when possible sexua harassment is observed in the work place.”

“Sexud harassment complaint procedures shall state that agencies must attempt to
prevent retdiation, and, under the law, sanctions can be imposed if complainants
and/or witnesses are subjected to retaiation.”

“[T]he agency procedure shall identify parties to whom the incident should/may be
reported . . ., shall dlow the complainant to circumvent their norma chain of
command in order to report a sexud harassment incident [and] shall include a
specific satement that the complainant is aways entitled to go directly to the
Cdifornia Department of Fair Employment and Housing (DFEH) and/or the Federd
Equa Employment Opportunity Commission (EEOC) to file acomplaint.”

“Agency sexud harassment complaint procedures shall require that dl complaints
shdl be fully documented by the person receiving the complaint.”

“All sexua harassment prevention training shall be documented for each participant
and maintained in an gppropriate file”

The Commission determined that locd law enforcement agencies were not required to
follow the sexuad harassment guidelines developed by POST prior to the enactment of the
test clam datute.

Accordingly, the Commission found that the sexua harassment complaint guiddines
entitled “ Sexual Harassment in the Workplace, Guiddines and Curriculum, 1994,” which
were developed by POST in response to Penal Code section 13519.7, subdivision (),



congtitute a rembursable state mandated program within the meaning of article X111 B,
section 6 of the Cdifornia Congtitution and Government Code section 17514.

| ssue 2: Doestherequirement that the cour se of basic training for law
enforcement officersinclude instruction on sexual harassment in the
workplace no later than January 1, 1995 constitute a reimbur sable
state mandated program?

Pena Code section 13519.7, subdivision (b), Sates the following:

“The course of basic training for law enforcement officers shall, no later
than January 1, 1995, include ingtruction on sexud harassment in the
workplace. Thetraining shal include, but not be limited to, the following:

(1) The definition of sexud harassment.
(2) A description of sexud harassment, utilizing examples.
(3) Theillegdity of sexud harassment.

(4) The complaint process, legd remedies, and protection from retaiation
avalableto victims of sexua harassment.

In developing thistraining, [POST] shall consult with appropriate groups
and individuas having an interest and expertise in the area of sexud
harassment.”

Article X111 B, section 6 of the Cdifornia Congtitution States that “whenever the
Legidature or any sate agency mandates anew program or higher level of service on any
local government, the state shdl provide a subvention of funds.” (Emphasis added.)

Thus, in order for atatute to be subject to article X111 B, section 6 of the Cdifornia
Condtitution, the statutory language must direct or obligate an activity or task upon loca
governmenta agencies. If the statutory language does not mandate loca agenciesto
perform atask, then compliance with the test clam gtatute is within the discretion of the
local agency and areimbursable state mandated program does not exigt.

The clamant contended that loca agencies are required to provide basic training,
including sexud harassment training, to new recruit employees. Even if an agency hires
persons who have dready obtained the training, the claimant states that the first law
enforcement agency that actudly provides the training should be rembursed. The
clamant is requesting reimbursement for the salaries, benefits and other incidentd
expenses for the time that its new recruit employees spend in training and the costs
incurred to present the course &t its basic training academy.

At the hearing, Mr. Leonard Kaye, Certified Public Accountant, Office of Auditor-
Controller, testified on behdf of the clamant. Mr. Kaye acknowledged that locdl
agencies are not specificaly required by state law to be responsible for basic training.
However, he contended that when the Legidature requires anew basic training
component or course, the basc training academies, which include cities, counties, and
community colleges, are required to provide the new basic training course.”

" Hearing Transcript (August 24, 2000), page 35, lines 4-15.



The Department of Finance contended that Penal Code section 13519.7, subdivision (b),
does not impose a new program or higher leve of service since there is no obligation
imposed on any locd law enforcement agency to provide the training. Rather, the
Department contended that the statute imposes a training obligation on recruits aone.
Since the statute applies to new recruits, the Department contended that the loca agency
has the option of hiring only those persons who have aready obtained the sexua
harassment training. Thus, the Department concluded that if alocd agency trainsits
recruit employees on sexua harassment, the loca agency does so &t its option.

POST did not submit any written comments on the issue of whether Pend Code section
13519.7, subdivison (b), mandates a new program or higher leve of service onloca
agencies. However, Mr. Hal Snow, Assistant Executive Director of POST, provided
testimony at the hearing. Mr. Snow testified that POST certifies about 39 academiesin
the state as basic training ingdtitutions. Mr. Snow stated that the academies are not
required to be certified. Rather, it isan option on the part of the entity. Mr. Snow’s
testimony is asfollows

“We certify about 39 academies around the state, and they are certified
voluntarily; thet is, no agency or community college or other organization
isrequired to be certified. For those who are certified, they, of course,
incur substantial costs in operating those academies, most of which are not
reimbursable by POST. Some of them are subvented by community
college funding, but, in every case, itis- - it'san option on the part of the
entity, whether it's an agency or acommunity college, to be certified asa
basic training ingtitution.”®
Mr. Snow further testified that roughly 6,000 people graduate from basic academy per
year. Of the 6,000 graduates, about 2,000 are unemployed and pay for their own
training.”
For the reasons stated below, the Commission found that Penal Code section 13519.7,
subdivision (b), does not impose any activities or duties upon locd law enforcement
agencies. Rather, the requirement to complete the basic training course on sexud
harassment is a mandate imposed on the individua who seeks peace officer status.

Thetest claim datute states that “the course of basic training for law enforcement
officers’ shal include sexud harassment in the workplace. The test claim statute itsalf
does not mandate local agenciesto provide the course of basic training to recruits.
Rather, the satute is slent in this respect and does not specify who is required to provide
the badic training course.

In addition, the Commission determined that there are no provisonsin other statutes or
regulations issued by POST that require loca agenciesto provide basic training. Since
1959, Pena Code section 13510 and following have required POST to adopt rules
establishing minimum standards relaing to the physica, menta and mord fitness

8 Hearing Transcript (August 24, 2000), page 36, lines 18-25, and page 37, lines 1-2.
® Hearing Transcript (August 24, 2000) page 32, lines 8-21.
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governing the recruitment of new local law enforcement officers® In establishing the
gandards for training, the Legidature instructed POST to permit the required training to
be conducted at any ingtitution approved by POST.** For those “ persons’ who have
acquired prior equivalent peace officer training, POST is required to provide the
opportunity for testi ng instead of the attendance at a“basic training academy or
accredited college.”*~ Moreover, “each applicant for admission to abasic course of
training certified by [POST] who is not sponsored by alocd or other law enforcement
agency . .. shdl berequired to submit written certification from the Department of
Judtice . . . that the gpplicant has no criminal history background. . . . "

Since 1971, Pena Code section 832 has required “every person described in this chapter
as apeace officer” to satisfactorily complete an introductory course of training prescribed
by POST before they can exercise the powers of a peace officer.® Any “person”
completing the basic training course “who does not become employed as a peace officer”
within three yearsis required to re-take and pass the basic training examination. Since
1994, POST has been authorized to charge afee for the basic training examination to

each “applicant” who is not sponsored or employed by alocal law enforcement agency.™*

The Commission acknowledged that some locd law enforcement agencies, including the
clamant, employ persons who have not yet completed their basic training course, and
then sponsor or provide the training themsalves™ Based on the statutory and regulatory
scheme outlined above, however, the state has not mandated loca agenciesto do so.

In fact, the Commission recognized that there are severd community colleges approved
by POST offering badic training academy courses, including the course on sexud
harassment in the workplace, that are open to any interested individua, whether or not
employed or sponsored by alocal agency. The colleges charge an average of $2000 to
cover their costs for law enforcement basic training and financid assgtance is avalable
to those students in need.*

Thus, the Commission found that the test claim Statute does not mandate loca agenciesto
provide basic training, including the course on sexud harassment, and does not mandate
loca agenciesto incur costs to send their new employees to basic training.

19 These standards can be found in Title 11 of the California Code of Regulations.
1 Pen. Code, § 13511.

214.

13 See also POST’ sregulation, tit. 11, Cal. Code Regs., § 1005, subd. (a)(9).

14 pen. Code, § 832, subd. (g), added by Stats. 1994, c. 43.

15 Other agencies, however, require the successful completion of POST Basic Training before the applicant
will be considered for thejob. (See, Job Announcement for Amador County Deputy Sheriff.)

18 pOST Certified Basic Training Academiesincluding Los Medanos College Basic Training Academy,
charging $2200 for California State residents and offering financial assistance; Allan Hancock College Law
Enforcement Academy stating that “the course is open to law enforcement agency ‘ sponsored’ recruits and
other interested students”; and Golden West College, whose mission statement promises that “90% of the
academy graduates received jobswithin three years of completion of the academy course.”
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The Commission further disagreed with the claimant’ s arguments contained in its
comments to the Draft Staff Analysis submitted on February 10, 2000, and comments to
the Fina Staff Analysis submitted on July 19, 2000. The claimant contended that the
Commission’s past decisons regarding training are precedentia and hold that when the
Legidaure imposestraining, it is a mandate upon the local law enforcement agency. The
clamant cited the Commisson’sdecisonsin Domestic Violence Training and Incident
Reporting (CSM — 96-362-01) and DS (CSM —4412). The Commission determined
that these prior Commission decisons are distinguishable from thistest claim and shoud
not be applied.

Domestic Violence Training and Incident Reporting involved a statute that required
veteran law enforcement officers below the rank of supervisor to complete an updated
course of ingtruction on domestic violence every two years. The Commission denied the
test claim finding no increased “ costs mandated by the State”.

The Commission recognized that the test claim Statute a issue here, on the other hand,
involves basic training for recruits who may or may not be employed. Thus, the
Commission found that itsfindingsin Domestic Violence Training and Incident
Reporting do not apply to thistest clam.

The Commission further determined that the statutory scheme presented by thistest clam
is different than the SDS training test claim approved by the Commission in 1998
following the remand from the court. In SDS, the Commission found that the training
program for both new and veteran firefighters was a new program imposed on loca
agencies and not on firefightersaone. In contrast to the present claim, the SDS statute
expresdy authorized loca agenciesto provide the instruction and training, and to assessa
feeto cover their cogs. Furthermore, unlike the training provided for law enforcement
recruits, the court found no state training programs available to provide SIDS training to
new and veteran firefighters. Thus, the Commisson concluded that itsfindingsin SDS
do not gpply to thistest claim.

Based on the foregoing, the Commission found that Pena Code section 13519.7,
subdivision (b), is not subject to article X111 B, section 6 of the California Congtitution
because it does not impose any mandated duties or activities on any loca governmenta
agency to provide basic training, including the course on sexud harassment, or to incur
costs to send their new employeesto basic training. Rather, the requirement to complete
the basic training course on sexud harassment is a mandate imposed on the individud
who seeks peace officer satus.

Issue 3: Doesthe requirement for peace officersthat completed basic training
before January 1, 1995 to receive supplementary training on sexual
harassment in the workplace by January 1, 1997 congtitute a
reimbur sable state mandated program?

Penal Code section 13519.7, subdivision (c), states the fallowing:

“All peace officers who have received their basic training before
January 1, 1995, shdl receive supplementary training on sexud
harassment in the workplace by January 1, 1997.”

12



A. IsPenal Code section 13519.7, subdivision (c), subject to article X111 B, section 6
of the California Congtitution?

In order for a tatute to be subject to article XI11 B, section 6 of the California
Condtitution, the statutory language must direct or obligate an activity or task upon locd
governmenta agencies. |If the statutory language does not mandate loca agenciesto
perform atask, then compliance with the test claim gtatute is within the discretion of the
local agency and areimbursable state mandated program does not exist.

The clamant contended that Pena Code section 13519.7, subdivision (c), requires local
agencies to provide supplementary sexua harassment training to veteran officers. The
clamant is requesting reimbursement for the salaries, benefits and other incidentd
expenses for the time that its veteran employees spend in training and the costs incurred
to present the course.

The Department of Finance contended that reimbursement is not required under article
XI1I B, section 6 since Pena Code section 13519.7, subdivision (¢), does not impose any
obligations on any locd law enforcement agency to provide thetraining. Rather, the
Department contended that the statute imposes atraining obligation on law enforcement
officersaone.

Pena Code section 13519.7, subdivision (C), requires veteran peace officersto receive
continuing education training on sexua harassment by January 1, 1997. The plain
language of the test claim statute does not mandate or require loca agencies to provide or
pay for the supplementa training. In addition, there are no other state statutes or
executive orders requiring loca agenciesto pay for continuing education training.

Nevertheless, Pena Code section 13519.7, subdivision (c), specificaly refersto “peace
officers.” Section 830.1 of the Pena Code defines “peace officers’ as those persons who
are “employed” by a public safety agency of a county, city or specid didtrict.

Since peace officers, by definition, are employed by loca agencies, the Commisson
agreed with the clamant that the federd Fair Labor Standards Act (FLSA), which
requires local agencies to compensate their employees for training under specified
circumstances, isrelevant to this claim.

Generdly, the FLSA provides employee protection by establishing the minimum wage,
maximum hours and overtime pay under federd law. 1n 1985, the United States Supreme

Court found that the FLSA appliesto state and local governments!’ The FLSA is
codified in title 29 of the Code of Federd Regulations (CFR).

The requirement to compensate employees for training time under the FLSA is described
below.

Training Conducted During Regular Working Hours

The clamant contended that Since sexua harassment training isrequired by the ate, is
not voluntary, and is conducted during regular working hours, training time needs to be
counted as compensable working time under 29 CFR section 785.27 of the FLSA and

17 Garciav. San Antonio Metropolitan Transit Authority et al. (1985) 469 U.S. 528.
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treated as an obligation imposed on the local agency. Section 785.27 satesthe
following:

“ Attendance at lectures, meetings, training programs and Smilar activities
need not be counted as working time if the following four criteria are met:

@ Attendance is outside of the employee s regular workings hours,
(b) Attendanceisin fact voluntary;

(© The course, lecture, or meeting is not directly related to the
employee sjob; and

(d) The employee does not perform any productive work during such
attendance.”

The Commission agreed with the claimant that local agencies are required under the
FLSA to compensate their employees for mandatory training if the training occurs during
the employee sregular working hours. However, this raises the issue whether the
obligation to pay for sexud harassment training is an obligation imposed by the date, or
an obligation arising out of exigting federd law through the provisons of the FLSA.

The Commission found thet there is no federal statutory or regulatory scheme requiring
local agenciesto provide sexud harassment training to veteran officers. Rather, what

sets the provisons of the FLSA in motion requiring local agencies to compensate veteran
officers for sexuad harassment training isthe test clam statute. If the state had not

created this program, veteran officers would not be required to receive sexua harassment
training and local agencies would not be obligated to compensate their veteran employees
for such training.

Accordingly, the Commission found that loca agencies are mandated by the state though
subdivison (c) of the test claim Statute to provide sexud harassment training to veteran
officersif the training occurs during the employee' s regular working hours.

Training Conducted Outside Regular Working Hours

The Commission noted, however, that an exception to the FLSA was enacted in 1987,
which provides that time spent by employees of sate and locd governmentsin training
required for certification by a higher level of government that occurs outside of the
employee’ s regular working hours is noncompensable. In thisregard, 29 CFR section
553.226 datesin pertinent part the following:

“(a) The generd rules for determining the compensability of training time
under the FLSA are set forth in 88 785.27 through 785.32 of thistitle.

(b) While time spent in attending training required by an employer is
normally considered compensable hours of work, following are Stuations
where time spent by employees of State and local governments in required
training is congdered to be noncompensabl e:

(2) Attendance outside of regular working hours at specialized or follow-
up training, which isrequired for certification of employees of a
governmental jurisdiction by law of a higher level of government (e.g.,
where a Sate or county law imposes a training obligation on city
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employees), does not constitute compensable hours of work.” (Emphasis
added.)

The Commission found that 29 CFR section 553.226, subdivision (b)(2), applies when
the sexud harassment training is conducted outside the employee’ s regular working
hours. In such cases, the loca agency is not required to compensate the employee.
Rather, the cost of sexua harassment training becomes aterm or condition of
employment subject to the negotiation and collective bargaining between the loca
agency and the employee '

Collective bargaining between loca agencies and their employees is governed by the
Meyers-Milias-Brown Act. (Gov. Code, 88 3500 et d.) The Act requires the governing
body of the local agency and its representatives to meet and confer in good faith
regarding wages, hours and other terms of employment with representatives of employee
organizations. If an agreement is reached, the parties enter into a collective bargaining
agreement, or memorandum of understanding (MOU). Only upon the gpprova and
adoption by the governing board of the loca agency, the MOU becomes binding on the
local agency and employees*®

Although providing or paying for sexua harassment training conducted outside the
employee s regular working hoursis an issue negotiated at the locd leve, the
Commission recognized that the Cdifornia Congtitution prohibits the Legidature from
impairing obligations or denying rights to the parties of avalid, binding contract absent

an emergency.”® In the present case, the test claim statute became effective on January 1,
1994, and was not enacted as an urgency measure.

Accordingly, the Commission found that providing sexua harassment training outside
the employee’ s regular working hours is an obligation imposed on those loca agencies
that, as of January 1, 1994 (the effective date of the statute) are bound by an existing
MOU, which requires that the agency provide or pay for continuing education training.

However, when the exising MOU terminates, or in the case of aloca agency that is not
bound by an existing MOU on January 1, 1994 requiring that the agency pay for
continuing education training, sexua harassment training conducted outsde the
employee' s regular working hours becomes a negotiable matter subject to the discretion
of the loca agency. Thus, under such circumstances, the Commission found that the
requirement to provide or pay for sexua harassment training is not an obligation imposad
by the state on alocal agency.

18 The claimant contended that 29 CFR section 553.226 is not relevant since that section addresses overtime
pay. While Commission agreed that many of the 1985 amendments to the FL SA involved overtime pay for
state and local governmental emloyees, section 553.226 addresses the compensability of training only.

(52 Federal Register 2012.)

19 Gov. Code, §§ 3500, 3505, and 3505.1. The Commission analyzed the Meyers-Milias-Brown Act in the
SDStest claim to determine if the fee authority established in the statute could realistically be imposed on
firefighter employees. Based on evidence presented at the hearing, the Commission found that even though
local agencies have the unilateral authority to impose changes regarding the terms of employment, the use
of the unilateral authority israre. Therefore, the Commission determined that the authority to impose fees
upon firefightersin the SIDS case could not be realistically exercised by local agencies.

20 cal. Congt., art. 1, § 9.
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Conclusion

Based on the foregoing, the Commission found that Penal Code section 13519.7,
subdivison (c), is subject to article X111 B, section 6 of the Caifornia Congtitution
because it imposes an obligation on loca agenciesto provide sexud harassment training
under the following circumsances:

When the sexud harassment training occurs during the employee s regular
working hours; and

When the sexud harassment training occurs outside the employee' s regular
working hours and there is an obligation imposed by an MOU existing on
January 1, 1994 (the effective date of the statute), which requires that the local
agency provide or pay for continuing education training.

B. Does Penal Code section 13519.7, subdivision (c), constitute a new program or
higher level of service, and impose “ costs mandated by the state” ?

Veteran peace officers were not required to recelve sexual harassment training before the
enactment of the test clam statute. Thus, the Commission found that Penal Code section
13519.7, subdivision (c), congtitutes a new program or higher level of service under
aticle Xl B, section 6 of the Cdifornia Congtitution. The Commission continued its
inquiry to determine if there are any “costs mandated by the sate”

Government Code section 17514 defines “ costs mandated by the state” as any increased
costs which alocal agency is required to incur as aresult of any statute or executive order
that mandates a new program or higher leve of service.

The claimant contended that Penal Code section 13519.7, subdivision (c), resultsin
increased costs mandated by the state in the form of sdaries, benefits and other incidenta
expenses for the time that its veteran employees spend in training and the costs incurred
to present the course. The claimant submitted cost data and records to support its claim.
The claimant further contended that the costs are reimbursable, regardless of whether the
county’ s annud training cogts increase, Snce the test claim Statute results in work being
redirected by the State.

On Jduly 19, 2000, the claimant submitted supplemental comments to the Fina Staff
Anaysisfurther describing its sexuad harassment training program.  Attached to the
supplementa comments is adocument sgned by Lt. Randy Olson, which states that the
clamant’s gpproved sexua harassment curriculum requires eight (8) hours of training for
chiefs and above, eight (8) hours of training for managers (areaand unit commanders),
gx (6) hours of training for supervisors (lieutenants, sergeants, and civilian equivaents),
and four (4) hours of training for line personnd. The claimant has aso hired a consultant
to design and implement a sexuad harassment prevention program.

POST dated that it developed a two-hour telecourse on sexuad harassment for in-service,
or veteran officers and made the telecourse available to local agencies. POST contended
that since it devel oped the telecourse, POST estimates no increased costs to loca
agenciesto present thetraining. However, POST estimates increased costs to loca
agencies for the sdlaries of the veteran officers atending the two- hour traning while on

duty.
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The Department of Finance did not provide any comments on the issue of whether Pend
Code section 13519.7, subdivison (c), imposes costs mandated by the state.

In order to determine if there are any costs mandated by the state, the Commission first
determined the scope of the mandate.

The test clam Satute expressy requires POST to develop the sexud harassment training.
In this regard, the test claim tatute States the following:

“In developing this training, the commission [i.e., POST] shdll
consult with gppropriate groups and individuds having an interest
and expertise in the area of sexua harassment.”

Therefore, the Commission found that loca agencies are not required by the state to incur
costs to develop or design the training course and, thus, such costs are not reimbursable
under article X111 B, section 6 of the Cdlifornia Congtitution.

The Commission further found that a one-time, two-hour course for each veteran officer
is mandated by the state. Thetest claim Statute requires veteran officersto receive
supplementd training on sexud harassment by January 1, 1997. Based on the express
completion date for training, the Commission found that the Legidature intended to
require sexud harassment training on aone-time basis. Additionaly, the sexua
harassment training course developed by POST congsts of two hours of training. Thus,
any training on sexua harassment beyond two hours is within the discretion of the local
agency.

The Commission also found that local agencies may have incurred increased cogts
mandated by the state to present the training in the form of materias provided to
employees and/or trainer time during the two-hour course. The POST document entitled
“Sexua Harassment in the Workplace, Guiddines and Curriculum” states that awritten
copy of the complaint procedure shall be provided to every employee. The POST
document further suggeststhat “dl indructors should have training expertise regarding
sexud harassment issues.”

The question remains, however, if there are increased costs mandated by the state for the
time the veteran employees spend in training.

In 1998, the Commission anayzed whether a statute requiring continuing education
training for peace officersimposed “ costs mandated by the state’ in the Domestic
Violence Training and Incident Reporting test claim. That test clam statute included a
the following language: “The ingruction required pursuant to this subdivison shal be
funded from existing resources available for the training required pursuant to this section.
It isthe intent of the Legidature not to increase the annud training costs of locdl
government.”

Thus, the Commission determined in the Domestic Violence Training and Incident
Reporting test clam that if the domestic violence training course caused an increase in
the total number of required continuing education hours, then the increased costs
associated with the new training course were reimbursable as “ costs mandated by the
dae’. On the other hand, if there was no overdl increase in the total number of
continuing education hours, then there were no increased training costs associated with
the training course. Instead, the cost of the training course was accommodated or
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absorbed by local law enforcement agencies within their exigting resources available for
traning.

The Commission recognized POST regulations, which provide that loca law
enforcement officers must receive at least 24 hours of Advanced Officer continuing

educetion training every two years. POST regulations state in pertinent part the
following:

“Continuing Professond Training (Required).

“(1) Every peace officer below the rank of amiddle management postion

as defined in section 1001 and every designated Leve 1 Reserve Officer

as defined in Commission Procedure H-1-2 (@) shall satisfactorily
complete the Advanced Officer Course of 24 or more hours at least once
every two years after meeting the basic training requirement.”

“(2) The above requirement may be met by satisfactory completion of one
or more Technical Coursestotaling 24 or more hours, or satisfactory
completion of an dternative method of compliance as determined by the
Commission...”

“(3) Every regular officer, regardless of rank, may attend a certified
Advanced Officer Course and the jurisdiction may be reimbursed.”

“(4) Requirements for the Advanced Officer Course are set forth in the
POST Administrative Manual, section D-2."%*

The Commission found that there were no costs mandated by the state in the Domestic
Violence Training and Incident Reporting test claim and, thus, denied the claim for the
following ressons.

Immediately before and after the effective date of the test clam legidation,
POST’ s minimum required number of continuing education hours for the law
enforcement officersin question remained the same at 24 hours. After the
operative date of the test clam statute these officers must gill complete et least 24
hours of professiond training every two years,

The two hour domestic violence training update may be credited toward satisfying
the officer’ s 24- hour minimum,

Thetwo hour training is not separate and apart nor “on top of” the 24-hour
minimum,

POST does not mandate creation and maintenance of a separate schedule and
tracking system for this two hour course,

POST prepared and provides locd agencies with the course materials and video
tape to satisfy the training in question, and

21 Cal.Code Regs., tit. 11, § 1005, subd. (d).
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Of the 24-hour minimum, the two-hour domestic violence training update is the
only course thet is legidatively mandated to be continuoudy completed every two
years by the officersin question. The officers may satisfy their remaining 22-

hour requirement by choosing from the many el ective cour ses certified by POST.

The Commission found that the facts of this case are different than the factsin the
Domestic Violence Training and Incident Reporting test clam. Unlikethetest dam
gatutein Domestic Violence Training and Incident Reporting, the test claim statute here
does not contain legidative intent language that sexud harassment training shdl be

funded from existing resources and that the annud training costs of local government
should not be increased.

Additiondly, in Domestic Violence Training and Incident Reporting, the Commission
recognized a bulletin issued by POST recommending that local agencies make the

required updated domestic violence training part of the officer’ s continuing education.
Moreover, POST interpreted the Domestic Violence Training statute to require the
indusion of the domestic violence training within the 24-hour continuing education
requirement. These facts are not present here. Rather, POST estimates increased costs to
local agencies for the sexud harassment training for the officer’ s sdariesin the
approximate amount of $2,839,208.00.

Further, the Commission recognized that the purpose of the Domestic Violence Training
course, as well as the other courses mandated by the Legidature during the training

period in question, isto provide training to officersin thar role as peace officersin the
community. Sexud harassment training in the workplace, on the other hand, addresses
interna employment issues and relaionships with fellow co-workers.

Moreover, the Commission agreed with the claimant that a substantial number of officers
may have aready met their 24-hour requirement before they had to take sexua
harassment training.

Thus, the Commission found that the two-hour sexua harassment training is not
accommodated or absorbed by locd law enforcement agencies within their existing
resources available for training. Rather, the Commisson determined that loca agencies
incur increased “ costs mandated by the state” for the time spent by veteran officersin the
one-time, two-hour sexua harassment training course. In thisregard, the Commission
found that Penal Code section 13519.7, subdivision (c), does impose “costs mandated by
the state’.

Concluson

Based on the foregoing, the Commission found that Pena Code section 13519.7,
subdivision (c), condtitutes a rembursable state mandated program within the meaning of
aticle X111 B, section 6 of the California Condtitution and Government Code section
17514 when the sexud harassment training occurs during the employee s regular
working hours, or when the sexua harassment training occurs outside the employee' s
regular working hours and is an obligation imposed by an MOU exigting on

January 1, 1994 (the effective date of the statute), which requires that the loca agency
provide or pay for continuing education training, for the following increased “ cogts
mandated by the dtate’:
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Sdaries, benefits, and incidenta expenses for each veteran officer to receive a
one-time, two-hour course on sexud harassment; and

Costs to present the one-time, two-hour course in the form of materids and
trainer time.

CONCLUSION
Based on the foregoing, the Commission concluded the following:
Issuel

The sexud harassment complaint guiddines, entitled “ Sexual Harassment in the
Workplace, Guiddines and Curriculum, 1994,” which were developed by POST in
response to Penal Code section 13519.7, subdivision (@), condtitute a reimbursable state
mandated program within the meaning of article XI11 B, section 6 of the Cdifornia
Condtitution and Government Code section 17514,

Issue 2

Pena Code section 13519.7, subdivision (b), which requires that the course of basic
training include ingtruction on sexud harassment, does not congtitute a rembursable sate
mandated program within the meaning of article X111 B, section 6 of the Cdifornia
Congtitution since it does not impaose any mandated duties on the locd agency; and

Issue 3

Penal Code section 13519.7, subdivison (c), which requires peace officersto receive a
one-time, two-hour course on sexua harassment by January 1, 1997, condtitutes a
rembursable state mandated program within the meaning of article X111 B, section 6 of
the Cdifornia Condtitution and Government Code section 17514 when the sexua
harassment training occurs during the employee’ s regular working hours, or when the
sexud harassment training occurs outside the employee s regular working hours and isan
obligation imposed by an MOU existing on January 1, 1994 (the effective date of the
gatute), which requires that the local agency provide or pay for continuing education
training, for the following increased “ costs mandated by the sate’:

Sdaries, benefits, and incidental expenses for each veteran officer to receive a
one-time, two-hour course on sexua harassment; and

Codts to present the one-time, two-hour course in the form of materids and
trainer time.

Back to Current Hearing
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